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Review of CASD-CSI Solar Services Agreement  

EXECUTIVE SUMMARY 

The Coatesville Area School District (“CASD”) asked Emerald Energy Consulting, LLC (“Emerald”) to 

review documents associated with the proposed construction of a solar photovoltaic project on land 

that is adjacent to the campus of the Coatesville Area Senior High School (“Main Campus”). The review 

primarily focused on an unexecuted 25-year power sales and purchase agreement, known as the Solar 

Sales Agreement (“SSA”), between CASD and the project developer, the Coatesville Solar Initiative LLC 

(“CSI”). The other documents are subordinate to the SSA in that they would not be applicable without 

execution of the SSA.   

We conclude that CASD should not execute the SSA in its current form. Our primary concern is that the 

monthly settlement process, as it is described in the agreement, is wholly unclear with respect to 

settlement quantities. Without such clarity, the deal economics – that is, whether the deal will or will 

not reduce CASD’s electricity bills -- cannot be evaluated. 

Other concerns regarding the SSA can be grouped into three general categories:  

 Essential provisions are missing or are ambiguous or incomplete 

 Deal structure with respect to environmental claims or benefits are one-sided, and certain 

conditions precedent may not be achievable 

 Inconsistent, unclear or incomplete definitions and terms and conditions  

Should CASD remain interested in exploring a solar energy project with CSI, we believe a new agreement 

could be developed that would be consistent with CASD’s objectives (for example, to have a high degree 

of certainty about cost reduction while having the ability to realize environmental benefits) and CSI’s 

project economics. If both parties are motivated to re-negotiate an agreement, there is significant 

advantage to getting to commercial operations by the end of 2016 because a federal tax benefit for 

solar installations, the Investment Tax Credit, is scheduled to be dramatically reduced for projects that 

are operational after December 31, 2016.     

We emphasize that our concerns result from a literal reading of the SSA itself, not an investigation into 

the intent of the parties. Some of the issues may be explainable by those involved in the negotiations, 

and therefore reasonable and acceptable to both parties.  

It is recommended, however, that a reopening of the agreement, if that were possible and desirable, 

address the issues raised in this report such that a redrafted agreement does not rely merely on intent 

but also clearly spells out obligations, responsibilities and settlements.  

Negotiation of an agreement of this duration also would require analysis of certain quantitative 

sections, including the overall cost to CASD compared with alternatives. Ideally, the analysis would 

inform the negotiation and eventual drafting of the agreement. We have found that, quite often, flaws 

in draft provisions are not revealed until they are modeled. 

  



   
 

 
Page 3 of 22 

Review of CASD-CSI Solar Services Agreement  

GENERAL STRUCTURE OF SSA  

The SSA1 is a form of electricity supply agreement with a new solar photovoltaic project identified as one 

of the supply sources. The SSA term is 25 years with renewal options and an asset purchase option.  

CSI plays several roles in the transaction: “Power Provider” and both “exclusive electric power supply 

manager” and “agent” for CASD (or “Purchaser”). As exclusive electric power supply manager, CSI’s 

primary responsibility is “to assure the delivery of a sufficient supply of Supplied Electric Power to satisfy 

the Purchaser’s Full Electric Power Requirements for the Main Campus.” In that role, CSI also will 

develop purchase recommendations for CASD for residual energy requirements, and will negotiate “any 

applicable Net Metering arrangements” (the solar project is to be behind PECO Energy Company’s 

(“PECO”) meter, with interconnection and commercial terms pursuant to PECO’s Net Metering Tariff, 

currently Rate RS-2 in PECO’s Electric Service Tariff Supplement 122).  

The transaction price is structured as a modified index to PECO’s Rate HT High Tension Power (“Rate 

HT,” or “HT”), with price ceilings and floors for each year as well as an upward-sloping discount schedule 

that is to be compared with Rate HT. The settled price for each year is a function of the lower of the 

average unit charge for residual energy for the Main Campus, or the average unit charges that result 

from the Rate HT costs for three small other CASD schools within CASD, and subject to the applicable 

cap ceiling or floor and discount.  

The agreement also includes the following elements:  

1. Solar Facility - CSI builds the solar facility and the 25-year term begins when the facility achieves 

Commercial Operation 

2. Payment Responsibility - CSI takes the responsibility for paying the Main Campus’ PECO and 

Electric Generation Supplier (“EGS”) bills 

3. Purchase Price - CASD pays CSI a Discounted Comparison Price (in $/kWh) on (i) all of the 

electricity used by the Main Campus; and (ii) the electricity generated by the Solar Facility that is 

in excess of Main Campus consumption 

a. Price Determination - The Discounted Comparison Price is the lower of the average 

price that the Main Campus would have paid for all of its PECO/EGS charges over the 

previous year if the Solar Facility were never built, or the average price that three 

smaller School District buildings would have paid pursuant to PECO’s Rate HT 

b. Floor/Ceiling - The Discounted Comparison Price will be within a specified price range 

c. Settlement Process – The volume against which the Purchase Price is to be applied to 

determine monthly charges is not clearly defined 

4. Excess Solar Value - CASD will receive a portion (20% for the first 10 years, 50% thereafter) of 

the market value of the excess solar generation 

5. Environmental Attributes - CASD has no rights to claim that it is receiving solar power or to 

claim any of the benefits associated with the environmental attributes of solar power 

                                                           
1 The version of the SSA reviewed for this purpose is designated on the cover page as {L0563475.2}  962012.3 
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1. SOLAR FACILITY 

The project is to be constructed adjacent to the Coatesville High School campus on a site that is 

approximately 48 acres. Schedule A of the SSA identifies the “Actual Nameplate MW Capacity Limit” as 

2.56 MW for each of two systems, called System A and System B (collectively, the “Solar Power 

Facility”), for a total of 5.12 MW installed capacity. Schedule A also identifies “Supplied Electric Power 

Production” as 6,400,000 kWh per year (As discussed later in this document, the contractual 

implications of Supplied Electric Power Production  will affect the settlement process and increase 

CASD’s costs.) 

Construction of the Solar Power Facility would commence after each of six CSI Conditions Precedent are 

met. The SSA does not provide an estimated or guaranteed Commercial Operations Date, nor does it 

identify construction and/or permitting milestones, all of which are industry standards in such 

agreements. The Purchaser does have a termination right if the Commercial Operations Date has not 

occurred within one year of the Purchaser’s Satisfaction Date, which is when nine Purchaser Conditions 

Precedent have been met.  The 25-year term does not begin until Commercial Operations has been 

achieved. 

 

2. PAYMENT RESPONSIBILITY 

Section 5 of the SSA appears to place on CSI the responsibility of paying the Main Campus’ bills from 

PECO and any retail electric supplier. A significant concern with this arrangement is CASD’s exposure if 

CSI fails to pay PECO or an EGS. The tariffs and contracts required to supply electricity to the Main 

Campus will be executed in CASD’s name, and CASD ultimately bears the responsibility of payment. The 

issue is not so much CSI’s role as “agent” as it is the complete lack of seller credit support in the SSA. 

CASD holds no letter of credit or escrowed cash to secure CSI’s payments for 25 years. It is highly 

unusual to execute a power sales/purchase agreement of any duration, much less 25 years, without 

mutual credit and collateral support.  

The role of bill payer also transfers to CSI the economic benefit of the reduction of the PECO/supplier 

bills caused by the lower electrical consumption due to the production of solar power behind the PECO 

meter. 
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3. PURCHASE PRICE 

The method for determining the Purchase Price is detailed in Section 6 with references in other sections 

of the SSA.   

3. (a)   Price Determination 

Discounted Comparison Price – In general, the Purchase Price that CASD would pay to CSI is the 

Discounted Comparison Price, which is the Comparison Price modified by the discount factors 

described in Section 6(c). 

While some of the definitions of terms used in the determination of the Comparison Price would 

benefit from greater clarification, the general concept is straightforward.  The Comparison Price is 

the average unit rate (in $/kWh) paid by CASD to either PECO or PECO and a retail supplier for Rate 

HT service to the Main Campus over the prior year.  There are two mechanisms for keeping the 

Comparison Price “reasonable” over the life of the agreement (such mechanisms could be of value 

to either party because the reduced metered consumption resulting from the netting of solar 

production could significantly alter the effective unit rate of the PECO bills): 

 Comparison Locations – The Comparison Price is the lower of (1) the Main Campus bills, 

as described above; or (2) the average unit rate of the PECO bills over the prior year of 

the three other CASD schools on Rate HT, currently Caln Elementary, Rainbow 

Elementary and Scott Middle School.  Electric bills over the past year show that the 

three schools had a slightly higher average unit rate ($0.0842/kWh) than the Main 

Campus ($0.0811/kWh).  The Discount Factor in Section 6(c) is applied to the lower price 

of this comparison (5% in this case), resulting in a Discounted Comparison Price, if the 

SSA were to begin today, of $0.0771. 

 Adjustment of the Comparison Price – Section 6(b) allows CSI to propose a different 

method for determining the Comparison Price if it believes that the Main Campus’ or 

Comparison Locations’ prior year’s bills do not provide a unit rate that is “reasonably 

reflective” of the unit rate the Main Campus would incur if the Solar Power Facility 

never existed.  In the event CASD does not agree with such proposal, Section 6(b) calls 

for a “baseball style” arbitration in which both parties submit their proposed changes, if 

any, and the arbitrator selects one or the other.  The decision to initially propose an 

alternative calculation method rests solely with CSI. 

 
3. (b)   Floor/Ceiling 

The Solar Services Agreement actually is a full-requirements structure, partially supplied by the Solar 

Facility, with a financial “collar” on the price CASD would pay for all of its electricity consumption at 

the Main Campus for the next 25 years. The collar consists of the Floor Price and Ceiling Price 
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defined in Section 6 and Schedule B of the SSA.  The Purchase Price is the Discounted Comparison 

Price but no lower than the Floor Price and no higher than the Ceiling Price in any given year, 

effectively creating a collar beyond which the Purchase Price cannot move. 

Figure 1 below shows the Floor Prices and Ceiling Prices from the SSA and compares them to (1) the 

Discounted Comparison Price that resulted from the most recent prior year; and (2) an illustrative 

set of Discounted Comparison Prices.  The first three years of the SSA have Floor and Ceiling Prices 

that are equal at $0.0765/kWh.  This means that the Discounted Comparison Price CASD would pay 

for its electricity for the first three years of the agreement would be exactly $0.0765/kWh. This price 

would be beneficial to CASD when compared to the Discounted Comparison Price, $0.0771/kWh, 

effective for the most recent year. 

 

 

Figure 1 - Floor and Ceiling Prices 

Having an apparent “guaranteed” savings in the early years of a retail consumer’s solar power 

purchase agreement is fairly standard in the industry and can be quite appealing.  Adding to the 

early savings compared with alternatives is the onset of changes in PJM’s market design that 

recently were approved by the Federal Energy Regulatory Commission. The changes, applicable to 

the definition and valuation of capacity, are expected to increase retail electric rates by 

approximately $0.0100/kWh over the next few years.  

There are, however, two items of concern with the Floor/Ceiling concept in the SSA: 
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 CSI Credit – As mentioned previously, CSI is not required to provide credit support. The 
lack of credit support becomes especially important in the case of the actual Discounted 
Comparison Price being above the Ceiling Price.  CSI is responsible for paying the actual 
electric bills, which could be higher than the Ceiling Price they will receive from CASD. 
The greater the loss, the more value the Ceiling has for CASD but the greater the 
incentive for CSI to try to find a way out of the deal (especially without having had to 
post any credit support), leaving CASD with no recourse but litigation. 

 Billed Volume – If the Discounted Comparison Price resulting from actual PECO bills was 
higher than the Ceiling Price and CASD was to pay the Ceiling Price on the same volume 
as it would have been paying to PECO (meaning its normal consumption without any 
alteration due to the solar generation), then the Ceiling has explicit value to CASD.  
However, the SSA calls for CASD to pay the Purchase Price on not just the typical 
consumption volume but also any solar generation in excess of the typical consumption 
volume.  The greater volume would result in an artificially higher effective unit rate 
when total payments are divided by the typical consumption volume. In return, CASD 
gets minimal value. 

  
3. (c) Settlement Process 

Even if the Purchase Price determination process is clear, the volume against which the Purchase 

Price is applied is manifestly unclear. Section 6 of the SSA states (highlighting added):  

“The Purchase Price to be paid by Purchaser to Power Provider for all Supplied Electric Power 

provided to the Main Campus by or through Power Provider (subject to the exception set forth 

below) shall be the Discounted Comparison Price, but shall not be more than the applicable 

Ceiling Price set forth in Schedule B, nor less than the applicable Floor Price set forth in Schedule 

B. Provided, however, that to the extent the amount of Supplied Electric Power in any given year 

exceeds the Maximum Output of the Solar Power Facilities (which shall be deemed to be 

6,400,000 kWh per year unless increased in excess of 6,400,000 kWh per year as contemplated 

by the definition of Maximum Output), the Purchase Price for such excess Supplied Electric 

Power to be paid by Purchaser to Power Provider shall be equal in amount to all rates, charges, 

fees and expenses paid by Power Provider to PJM, the EDC or EGS for such excess Supplied 

Electric Power on a perk kWh basis.” 

The yellow highlighted section states that the volume to be applied in the settlement process is 

“Supplied Electric Power.” The definition of Supplied Electric Power states that it “includes both 

Solar Electric Power… and Delivered Electric Power supplied to Purchaser by the EDC or EGS.” The 

definitions of Solar Electric Power and Delivered Electric Power (which is the consumption of power 

by the Main Campus that is not Solar Electric Power) make clear that they are mutually exclusive.  

Under the assumption that the measurement of both Delivered Electric Power and Solar Electric 

Power is to be done hourly, which is the industry standard for energy accounting, CASD’s charges for 

electric supply increase drastically under the SSA. 
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For example, consider the Main Campus’ usage on Friday, June 27, 2014, which was a comparatively 

low usage day. 

Figure 2 below shows the daily volumes for both (1) the gross consumption of the Main Campus 

(“gross” meaning no reduction for Solar Power) and Solar Generation (using the estimated average 

June hourly generation shape and the capacity specifications from Schedule A).  Looking at the daily 

volumes, one would assume that since solar generation is greater than gross consumption, the 

Supplied Electric Power would be 26,244 kWh because the gross consumption was entirely covered 

by the solar generation.  And one could calculate the excess solar generation by subtracting gross 

consumption from solar generation [26,244 kWh - 9,226 kWh = 17,018 kWh of excess solar 

generation]. 

 

Figure 2- June 27, 2014 Daily Volumes 

But the industry norm (and the generation component of Rate HT) is to account for energy usage 

hourly, one reason being that the markets produce hourly energy prices across most parts of the 

country. Take another look at the June 27, 2014 electrical consumption of the Main Campus and the 

simulated solar generation, but at an hourly level, presented below in Figure 3. 
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Figure 3 - June 27, 2014 Hourly Volumes 

In Figure 3 above, the red dashed line represents the hourly electrical consumption of the Main 

Campus for the same day. The blue dashed line represents the estimated hourly generation of the 

Solar Facility. As a check, if we add the volume of the orange curve (which represents Net Load – i.e., 

consumption not covered by solar generation) and gray (load covered by generation), we get 9,226 

kWh, which equals the daily volume of Gross Consumption shown in Figure 2.  Adding the Excess 

Generation in yellow with the gray (load covered by generation) produces a total volume of 26,245 

kWh, which equals (any inconsistencies due to rounding) the daily volume of Solar Generation 

shown in Figure 2.  

Note: The green line in Figure 3 shows the hourly wholesale energy market prices for all load in PECO 

When we looked at the daily volumes in Figure 2, we calculated excess solar generation of 17,018 

kWh.  However, hourly accounting, as shown in Figure 3, shows 21,341 kWh of excess solar 

generation.  The reason for the difference (21,341 kWh minus 17,018 kWh = 4,323 kWh) is that solar 

generation only begins when the sun rises in the mid-morning, peaking in the middle of the day.  

The Main Campus still consumes power before sunrise and after sunset so this consumption (the 

orange area in Figure 3), must be purchased from PECO. 

If we try to determine the Supplied Electric Power using Figure 2, we would assume a volume of 

26,244 kWh since that is the solar generation volume and it is greater than the consumption 

volume.  However, if use the hourly data available from Figure 3, we would sum the net load, the 

load covered by generation, and the excess solar generation to get a total Supplied Electric Power 

4,322 kWh 4,904 kWh 
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amount of 30,567 kWh for the day.  Using the hourly accounting creates a 16% increase in the billing 

volume and hence, the bill to CASD. 

A second example of this effect uses Thursday, September 12, 2013, which was the peak usage day 

for the Main Campus over the last two years, as it was for many PECO customers due to extreme 

heat and humidity. 

Figure 4 below shows the daily volume of consumption and solar generation.  Unlike the previous 

example, gross consumption is greater than solar generation.  If we try to use the daily volumes to 

determine the excess solar generation in this case, we would assume that there was no excess.  A 

logical assumption for the amount of Supplied Electric Power might be the 29,508 kWh of 

consumption since it appears that there was more load than generation. 

 

Figure 4 - September 12, 2013 Daily Volumes 

  



   
 

 
Page 11 of 22 

Review of CASD-CSI Solar Services Agreement  

Figure 5 below shows the hourly accounting for the same September 12, 2013 peak day. 

 

Figure 5 - September 12, 2013 Hourly Volumes 

While Figure 5 looks similar to Figure 3, there are two important distinctions: First, the load curve 

(red dashed line) is much higher both in absolute and relative terms to the solar generation curve 

(blue dashed line). Second, solar generation is slightly lower, because solar intensity is lower in 

September than it is in June. 

But using the hourly data to calculate Supplied Electric Power for the day results in 34,358 kWh -- as 

opposed to 29,508 kWh using the daily volumes in Figure 4, representing an increase of, 

coincidentally, 16%. 

Since the SSA calls for monthly invoicing of the charges, we wanted to show the difference over an 

entire year if the two different methodologies were applied to determine the billing settlement 

volume.  Figure 6 below shows the results. 

15,765 kWh 

13,744 kWh

 
kWh 

 15,765 kWh 

4,849 kWh

 
kWh 

 15,765 kWh 
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Figure 6 - Annual Main Campus Bills Using Various Settlement Methods 

The blue bar in Figure 6 represents the actual PECO and supplier bills that have been incurred over 

the past year (June 2014-May 2015) for the Main Campus.   

The gold bar is the amount CASD would be billed under the SSA over that same period using the 

higher of monthly volumes of consumption and generation to determine Supplied Electric Power, as 

was shown in Figures 2 and 4.  

The gray bar represents a variation of the monthly volume method in which we always use the 

consumption volume regardless of the solar generation volume.   

The red bar is the sum of the monthly bills CASD would have received under the SSA if the hourly 

accounting of net load and solar generation were used to determine the Supplied Electric Power 

volume. 

The green bar shows what the Main Campus’ PECO and EGS bills would look like after being reduced 

for the solar production.  CSI would bear these costs. 

Note: Figure 6 assumes a Purchase Price of $0.0765, the Year 1 Floor and Ceiling, and incorporates the 20/80 

sharing of the market value of the excess generation. 

The point of showing the billing comparison was to emphasize that the SSA lacks clarity and 

precision with respect to the determination of the billing quantity to be used in the monthly 

invoicing and settlement process. This is a fundamental building block of any agreement, and both 

parties must have a clear, mutual understanding of how settlements will work. Otherwise, the 

agreement is not sustainable.   
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Other Settlement Concerns 

Returning to the blue highlighted statement in the opening paragraph of Section 6 (page X of this 

report), we would like to describe several concerns. 

A simulation of the production associated with the Solar Facility produces an aggregate annual 

volume of 7,200,000 kWh, well above the 6,400,000 kWh annual limit mentioned in Section 6.  The 

6,400,000 kWh is defined as Maximum Output and the definition of Maximum Output allows CSI to 

update the amount at any time based on the capacity of the Solar Facility. 

Section 6 states that the 6,400,000 kWh (or Maximum Output) limit applies to Supplied Electric 

Power, which also includes load. The hourly model we used to develop the cost estimates and load-

generation comparisons show an annual Supplied Electric Power volume of over 10,000,000 kWh. 

Even if Maximum Output is redefined by CSI to match the expected annual output of 7,200,000 

kWh, the inclusion of the net load will certainly call this limit into play every year of the SSA. 

So, with this annual limit issue, the volume determination should be fairly straightforward, unlike 

the settlement volume.  However, the $/kWh price that will apply to the annual volume over the 

limit is also unclear in Section 6. 

The phrase,  “ . . . the Purchase Price for such excess Supplied Electric Power to be paid by Purchaser 

to Power Provider shall be equal in amount to all rates, charges, fees and expenses paid by Power 

Provider to PJM, the EDC or EGS for such excess Supplied Electric Power on a per kWh basis” lead 

one to believe that there will be explicit costs that CSI (the “Power Provider”) will be charged when 

the annual limit is reached.  But this is not the case.  If, and there is no way to determine this, the 

exceeding of the annual limit for Supplied Electric Power (which, again, is made up of load and 

generation) is due to load, it is impossible to determine which of the myriad of charges that show up 

on the PECO and supplier bills applies for a set of kWh that cannot be segregated from those that 

did not cause the limit to be reached. 

And if the Supplied Electric Power annual limit is exceeded due to higher generation, CSI should not 

face any charges but should receive more revenue, in which case the “rates, charges, fees and 

expenses paid by Power Provider” will be zero. 

Even if the expenses incurred due to the exceeding of an annual limit could be discerned, the 

language does not specify which year the measure should be taken.  Is it a contract year, a calendar 

year, rolling 12 months, or some other period?  

 

4. EXCESS SOLAR VALUE 

For the first 10 years of the SSA, CASD receives 20% of the value of the excess solar generation, and 50% 

thereafter. Regardless of the ambiguity of the mechanics, the SSA conceptually describes a structure in 
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which CASD would pay CSI a rate equivalent to the historic PECO HT invoices for such excess solar 

generation, which is solar generation in excess of consumption. A reasonable estimate for this rate is 

about $0.0811/kWh, based on the past year of actual invoices.  The market value of the solar excess 

generation, based on hourly settlement over the past year, is about $0.0400/kWh.  But CASD only gets 

20% of the market value of the excess solar generation, so CASD pays $0.0811/kWh but receives 

$0.0080/kWh, once the 20% is accounted for.  Because the market value of the excess solar generation 

is significantly less than the average PECO HT rate, and because of the 80-20 split, CASD is only receiving 

10% of what is paying for the excess solar generation. 

While the details of this value comparison would be dependent on clarification of the settlement 

process, the concept that CASD would need to pay $1.00 to get $0.10 of value on electricity it doesn’t 

even need is a significant concern. 

Exaggerating this unusual accounting is the likelihood of the excess generation being even greater than 

the stated 6,400,000 kWh would suggest (the actual valuation depends on clarification of the settlement 

process).  But the 6,400,000 kWh is a low estimate of the annual production amount from a solar facility 

in the same location and sized to the capacity specifications shown in Schedule A of the SSA.   

CSI provided a simulated hourly output curve using an industry standard software package. The 

simulation resulted in an annual output of 7,600,000 kWh.  The simulation was based on a capacity 

specification larger than that in Schedule A of the SSA, so we ran the solar production simulation model 

ourselves, using the 5.12 MW shown in Schedule A and with all of the other required inputs kept the 

same. The annual production level was forecast to be 7,200,000 kWh.   

With the CASD annual electricity consumption being fairly consistent (about 6,000,000 kWh), the higher 

solar production level would produce even more excess solar for which CASD is overpaying. 

We understand the logical assumption to subtract the annual CASD consumption (6,000,000 kWh) from 

the annual solar production (6,400,000 kWh) to estimate an excess solar amount of 400,000 kWh and 

1,200,000 kWh in the other case.  But, as noted, the SSA does not specify the settlement process, so the 

assumption of an annual settlement is as valid, or invalid, as assuming hourly or monthly settlement, 

with each producing drastically different economic outcomes. 
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5. ENVIRONMENTAL ATTRIBUTES 

When retail customers enter into agreements to buy renewable energy, a typical form of agreement 

gives the retail customer some or all of the renewable benefits – namely, renewable energy credits to 

help the customer meet its statutory obligation, and the right to state that it is involved with, or caused 

the construction of, the renewable energy project. Section 11 of the SSA gives the exclusive rights to 

such environmental attributes to CSI, even going so far as to prevent CASD from claiming that the Solar 

Electric Power that it is paying for has been generated by the Solar Facility connected to its own 

property.  While the definition, use, and value of the environmental attributes can vary significantly 

from one agreement to the next, it is unusual to say the least that the SSA confers all rights to CSI.  
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OBSERVATIONS AND RECOMMENDATIONS REGARDING THE SSA 

In this section, we identify specific and significant concerns associated with the commercial terms of the 

SSA, as opposed to the legal terms. The recommendations assume an ability to reopen and amend the 

agreement, or start over again.  

Observations: 

1. No credit/collateral support 

2. Unclear role for CSI as supply manager 

3. Deal structure doesn’t guarantee savings 

4. COD definition imprecise 

5. Lack of offsetting benefits for CASD 

6. A Purchaser Condition Precedent may not be achievable 

7. Drafting issues 

 

1. No credit/collateral support 

It is highly unusual to enter into a 25-year power sales/purchase agreement without credit support 

obligations for both buyer and seller. Without the consequences of forfeiting a large amount of credit 

support for non-performance, the incentive to abide by all provisions of an agreement for the life of the 

agreement is diluted. Disputes inevitably arise and one party or the other is stuck with results that are 

not commensurate with expectations.  

In this agreement, CASD would receive a termination right and liquidated damages (“LD”) of $250,000 if 

CSI cannot or will not get to Commercial Operations by one year from the Satisfaction Date. There is 

nothing, however, to secure the $250,000 – no letter of credit or escrowed cash. Either side can 

terminate the agreement if one Party fails to make a required payment by a certain deadline, but there 

is no credit or collateral to secure the termination right. For example, if CSI fails to pay PECO for charges 

associated with residual energy requirements, CASD has a termination right but is not holding any of 

CSI’s credit or collateral and would be fully exposed to the PECO charges.  

Recommendation: There is no formulaic resolution to credit support amounts, though a good starting 

point is an estimate of maximum exposure. For CASD, maximum exposure would be the present value of 

expected savings associated with the agreement. For CSI, maximum exposure would be the present 

value of expected revenue associated with solar energy production compared with merchant sales 

revenue – that is, what CSI would receive in the wholesale energy market (assuming it can interconnect 

the solar facility at the transmission level) compared with what it expected to receive pursuant to the 

agreement.  

The second estimate involves volume -- expected CASD load and expected CSI solar production. Both 

estimates (called “close-out quantities,” or “termination quantities”) should be included in the 

agreement as an attachment.  
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All estimates are significantly long-range projections, but the volume forecasts should not be 

controversial. The price forecasts are much more problematic (there are no 25-year wholesale markets 

or rate caps, after all) but certainly negotiable. For example, for CASD’s maximum exposure, the 

difference between the historic growth rate for Rate HT and the expected payments pursuant to the 

agreement (with applicable ceilings/floors and discounts) could be estimated. The discount rate used for 

the present value calculation would be based on CASD’s cost of debt, or whatever hurdle rate is applied 

for capital expenditures.  

Section 18(c) discusses the difficulty of such a calculation, though it characterizes the $250,000 LD as “a 

fair estimate of those damages” (i.e., the damages resulting from CSI’s breach of Section 2(b)). The 

essential second step, and one that is missing from the agreement, is CSI’s credit support to secure the 

payment, should it become necessary. 

There should be an LD payment in the event of delays in Commercial Operations, thus delaying CASD’s 

receipt of expected savings. Generally, delay damages take the form of a specific amount of LD per day 

of delay. In this case, that could be CASD’s expected daily savings relative to the then-current Rate HT, 

multiplied by its metered load.  

 

2. Unclear role for CSI as supply manager 

Other than recommending whether to seek competitive supply or stay with PECO for CASD’s residual 

requirements, it is not clear exactly what CSI will do as supply manager for 25 years. Will it audit invoices 

and settle billing disputes? Will it provide purchase guidance based on current information on the power 

and natural gas markets? What will happen in the event that CASD is dissatisfied with CSI’s performance 

as supply manager? How would that be measured? In the event that CSI recommends competitive 

supply, is CSI acting as a licensed “broker” (as that term is defined by the Pennsylvania Public Utility 

Commission) and is therefore paid by the competitive supplier?  

The description of this role includes the responsibility “to assure delivery of a sufficient supply of 

Supplied Electric Power to satisfy the Purchaser’s Full Electric Power Requirements for the Main 

Campus.”  While CSI may indeed have control over the supply of solar power, it in absolutely no way has 

any ability or legal authority to assure any amount of delivery beyond that.  That is the sole realm of the 

electric utility (referred to as the “EDC” in the SSA) according to Pennsylvania law.  This unclear role is 

repeatedly referred to in the SSA. 

Recommendation: Draft a list of functions that CSI must perform as supply manager or broker, as the 

case may be. The list does not have to be all-inclusive, but it should describe the role in enough detail 

that anyone reading the agreement is clear on CSI’s responsibilities.  Remove any references to CSI 

“delivering” any power but the solar power and address similar language throughout the SSA. 
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3. Deal structure doesn’t guarantee savings  

Regardless of any clarifications to the settlement volumes determination, the overall structure of the 

deal does provide any guarantee that the solar supply will result in bills that are lower than the current 

HT supply situation. 

Recommendation: A 25-year estimate of benefits from the SSA should be high enough such that either 

side is willing to take on all the risks of 25 years. Additionally, we don’t see the need for a ceiling and 

floor structure and a discount factor – they needlessly complicate the deal.. 

Also, why use the Rate HT bills for three CASD facilities? Why not just run the gross load characteristics 

for the Main Campus through the Rate HT billing determinants each month and bill CASD a fixed 

percentage (e.g., 95%) of the simulated bill? That way, CASD receives guaranteed savings relative to 

Rate HT.  

CSI may argue that doing so without a floor price puts the project company at risk of not meeting its 

revenue requirements. If that’s really the case, then perhaps the project shouldn’t be built. 

Costs for every project are different, including debt, equity and capital structure, but recent work with 

solar developers convinces us that CSI’s willingness to move forward with this project should at least be 

tested at the desired level of guaranteed discounting to Rate HT. The “desired level” depends on CASD’s 

expectations with respect to savings and whether there are non-economic benefits that have value to 

CASD. For example, if the desired level of discount is 10% below Rate HT but non-economic benefits are 

significant enough that CASD would be willing to do the deal for 7.5%, then that’s the bid. If CSI can do it 

under those terms (and assuming the rest of the agreement is clean), then the project should be built.   

 

4. COD definition imprecise 

Generally, in our experience, Commercial Operations for a solar facility occurs when a large percentage 

of the inverter capacity is energized, or a similar, measurable milestone occurs. In the SSA, Commercial 

Operation means “the condition existing when (i) such Solar Power Facility is mechanically complete and 

is actually delivering Solar Electric Power on a continuous basis to the Point of Delivery in accordance 

with the specifications set forth herein and (ii) Solar Electric Power is delivered through the EDC’s meter 

at the Interconnection Point to the EDC’s electrical distribution system under an Interconnection 

Agreement.”  

By this definition, Commercial Operations could be achieved when only a small fraction of potential 

electrical production has been measured. Additionally, “continuous basis” is undefined and misleading 

when applied to a solar PV facility.   

The lack of precision is a concern because Commercial Operation is an important factor in other 

provisions of the SSA – for example, the Purchaser’s termination right in Section 2(b) and related LD. The 
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Commercial Operations Date also triggers all of the provisions related to CSI’s role as exclusive power 

supply manager, and to the pricing provisions.  

Recommendation: Use the phrase “substantial completion” or “substantially complete,” and then 

define what that means – the date on which 75% (for example) of inverter capacity energized, or the 

date on which all generation and other equipment has been tested and commissioned and the project is 

authorized by PECO to begin delivering all available energy to the distribution system. The 

documentation of that would be a notification from PECO giving the facility approval to generate 

electricity.   

 

5. Lack of off-setting benefits for CASD  

Because of the complete lack of opportunity for CASD to participate in the solar renewable energy credit 

(“SREC”) market, CASD has no off-setting value to the price it pays for full-requirements supply, and it 

has to buy SRECs (though PECO or an EGS) to meet the statutory obligations in the Pennsylvania 

renewable law.   

Recommendation: At the least, CASD should have the ability to own enough SRECs to meet its statutory 

obligation. Beyond that, any provision dealing with the ownership of SRECs has to work in harmony with 

the negotiated off-take price – that is, SREC value may help CSI meet its revenue requirements if CASD’s 

bid appears to make the project not feasible. As for the right to make claims or representations about 

the Solar Facility (for example, if CASD wanted to let the public know it is buying a lot of energy from a 

solar project), we cannot understand why it is in CASD’s best interests to give up 100% of that right.   

 

6. A Purchaser Condition Precedent may not be achievable  

In Section 12(a)(iv), a Condition Precedent is that “Power Provider shall have obtained . . . all incentive 

credits for the operation of such Solar Power Facility . . . “ If “incentive credits” includes the federal 

Investment Tax Credit (“ITC”), the receipt of the ITC will not occur until the first federal income tax year 

after the facility is placed in service.  

Through December 31, 2016, the ITC reduces the tax liability of the project owner by 30% of eligible 

construction and equipment costs. Starting on January 1, 2017, the ITC will drop to 10 percent of eligible 

construction and equipment costs. Section 12(a)(v) states that “there shall be no material adverse 

change in the tax or state rebate programs or other change in law (note: “Change in Law” is a defined 

term and should be capitalized) that adversely impacts Power Provider’s economic benefit under this 

Agreement.” If the Commercial Operations Date of the Solar Power Facility gets pushed to 2017, the 

reduction of the ITC benefit from 30 percent to 10 percent could very well be interpreted as a “material 

adverse change,” although the definition of “Change in Law” states that it “does not include changes in 

federal or state income tax laws.”      
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Recommendation: Redraft this section to make clear that “incentive credits” do or do not include the 

ITC, and that the reduction of the ITC tax credit in 2017 is or is not a “material adverse change.” If the 

project cannot move ahead without the 30% ITC, then the agreement should say that.  

 

7. Drafting issues    

The SSA in some sections is imprecise, ambiguous or unclear, with issues ranging from undefined terms, 

to references to provisions that don’t exist, to the use of “Provider” when “Purchaser” was meant.  

Table 1 below describes the most significant issues that we would identify, although this is not meant to 

be an all-inclusive list.  

Table 1 - Significant Drafting Issues 

Item Section/Page Number Comments 

Third Recital Page 1 Doesn’t mention CSI’s role as exclusive power 
supply manager 

First Recital Page 1 “Grid-coupled” is not defined 

Environmental 
Attributes 

Definitions – Page 3 Don’t understand why this is necessary (also, 
it’s outdated – the U.S. isn’t a party to the 
current Kyoto Protocol)  

Floor Price Definitions – Page 4 Refers to last sentence of introductory 
paragraph to Section 6, but that sentence 
doesn’t refer to Floor Price  

Force Majeure Definitions – Page 4 1. What is “breach or failure by PJM”?   
2. The inclusion of “any EGS” as responsible 

for delivery functions is misleading 

Interconnection Point Definitions – Page 4 “Electric Power” is not a defined term (also, 
Interconnection Point appears as both singular 
and plural throughout the agreement)  

Net Metering Definitions – Page 5 The phrase “and/or EGS” should appear after 
“EDC”; PECO’s Rate RS-2 should be included as 
reference 

Solar Electric Power Definitions – Page 6 The defined term “Environmental Attributes” 
should be added after “Environmental 
Incentives”  

Installation  Section 2(a) – Page 6 The phrase “subject to Purchase Option” 
should be inserted at the end of the last 
sentence 

Operation Section 3(c) – Page 7 What “devices and equipment” are on the 
Purchaser’s side of the meter(s)?   

Operation Section 3(e) – Page 8 How would “interference with . . .  insolation 
and access to sunlight” be measured?  

Operation Section 3(f) – Page 8 “Agent” should be a defined term 

Operation Section 3(f) – Page 8 How would Purchaser “reduce” its energy 
requirement to 4,960,000 kWh per year?  
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Item Section/Page Number Comments 

Operation Section 3(g) – Page 8 “Virtual net metering” should be a defined 
term 

Operation Section 3(k) – Page 9 “Disconnection” should be a defined term 

Supply Manager Section 4 – Page 9 Power Provider cannot “assure the delivery of 
a sufficient supply . . . “ (emphasis added)  

Payments Section 5(a) – Page 10 Last sentence of first paragraph is missing a 
word or words 

Purchase Price Section 6 – Page 10 In the second sentence of the first paragraph, 
the calculation of Purchase Price for excess 
energy does not make sense 

Purchase Price Section 6(a) – Page 11 There is a missing word or words in the last 
sentence 

Purchase Price Section 6(b) – Page 11 Do both sides have a common understanding 
of “reasonably,” “reasonable” and “good 
faith”? One or the other term is used nine 
times in this section 

Metering Section 7 – Page 12 Which party is responsible for data entry in 
PJM-GATS?  

Metering Section 7(e) – Page 13 Why is five years of metering data necessary?  

Conditions Precedent Section 12(a)(vi) – Page 17  Does any downgrade trigger a Provider 
termination right?  

Conditions Precedent Section 12(b)(ix) – Page 19 Reference to “Power Provider” in final 
paragraph is incorrect – should be “Purchaser”  

Project Production Schedule A There should be some reference to whatever 
annual degradation factor has been assumed, 
and it should be made clear whether the 
production is at the inverter (ac) level 

Spreadsheet at end  What is the point of including this 
spreadsheet?  
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Appendix – Observations and Suggestions Regarding the Associated Documents 

 

We found only two notable concerns with the Added Value Deliverables Agreement (“AVDA”) and none 

with the Easement Agreement: 

1. Section 3(d) of the AVDA only requires CSI to “work with partners and local businesses to 

provide one electric vehicle.” This does not require CSI to actually provide CASD with an 

electric vehicle. 

2. Both Section 3(e) and Exhibit of the AVDA are lacking in any relative size references or 

specific dimensions of the proposed Education and Conference Center 


